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Mary Helen Andrews, appellant (wife), contends the trial court erred in: (1) awarding
Joseph Andrews, husband, an incapacitated adult, a divorce on the ground that his guardians
deemed a divorce to be in his best interest; (2) finding that husband failed to prove he had the
requisite intent to divorce wife prior to their separation; (3) refusing to admit wife’s exhibit, an
application for veteran’s benefits, which was completed by husband’s daughter; (4) refusing to
credit wife for husband’s transfer of $55,000 from a marital account into his personal account;
(5) refusing to award wife any of husband’s pension; (6) refusing to award wife spousal support;
(7) admitting into evidence a report from the guardian ad litem; and (8) ordering wife to vacate the

marital residence.! For the reasons stated, we affirm.

' The parties indicated at oral argument that the house has been sold and wife has vacated
the residence. Therefore, this argument is moot and we need not address it.



I. GROUNDS FOR DIVORCE

On April 4, 2005, Margaret, husband’s daughter, filed a petition for appointment of
limited guardian and limited conservator in Fairfax County Circuit Court because of her father’s
“physical frailties and mental infirmities of old age.” The petition alleged husband suffered from
progressive dementia, thus requiring “permanent assistance to care for his physical and medical
needs....”

By amended order January 29, 2007, the court found husband to be incapacitated and
appointed Margaret and Steven (one of husband’s sons) as co-guardians to “attend to the
personal affairs . . . and [to] make decisions regarding his support, care, health, safety ., .. The
order directed that wife have visits and telephone contact with husband. Barbara, another
daughter, and Steven were appointed co-conservators to manage husband’s estate and financial
affairs. The order declined to appoint wife as guardian or conservator, finding she was not
qualified. This order was not appealed.

On January 31, 2007, Margaret, as co-guardian of husband, filed a motion for permission
to file complaint for divorce, contending a divorce was in husband’s best interest. The motion
alleged that contact with wife upset husband and he suffered health problems related to
continued contact with wife. Husband’s physician suggested terminating the visitations. The
motion further recited the financial need to sell the marital residence, which wife refused to do,
to insure husband’s proper care. Such permission was granted by order entered May 10, 2007.>
That order was not appealed.

The co-guardian filed a complaint for divorce on husband’s behalf on December 23,
2008, alleging husband and wife “have lived separate and apart without cohabitation and without

interruption for a period of time in excess of one year, having last lived together as husband and

? The order is not part of the record.
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wife on or about November of 2005.” The trial court heard evidence on August 4, 2009 and
considered arguments of counsel.

The court entered a final decree of divorce on August 11, 2009, finding husband and wife
have lived separate and apart without any cohabitation and without interruption for over one
year, having last lived together as husband and wife on or about November 11, 2005, and that
husband *“formed the intent to remain permanently separate and apart on or about August of
2006."> The trial court, after considering conflicting evidence as to whether husband had an
intent to be divorced at the time of separation, found that he did have that intent, indicating the
guardian ad litem’s testimony to be the most reliable.

The trial court further concluded:

Pursuant to Virginia Code § 37.2-1010.D a guardian of an
incapacitated person may seek a divorce for their ward, that
evidence of the ward’s wishes may be heard by the Court, but
whether that is determinative of whether a ward intends to seek a
divorce is a different question; that the guardians of a ward, under
a best judgment standard of decision-making, can exercise any
required intent to divorce on behalf of their ward.

At the hearing, in response to wife’s argument that it is the intent of the parties to
separate, not the judgment of the guardian, the trial court concluded the guardian could obtain a
divorce when it determined it is in their ward’s best interest to do so.

Wife argues, on appeal, the trial court erred in granting the divorce on the grounds that
husband’s co-guardian deemed a divorce to be in his best interest. She further contends there
was insufficient evidence to prove that husband had an intent to divorce his wife prior to their

separation. Essentially, wife argues that Code § 37.2-1020(D) only gives the guardian standing

to bring a divorce on behalf of his ward. Code § 20-91(9)(a), she continues, sets forth the

* While the trial court referred to husband as the plaintiff, the party bringing the divorce
action was Margaret, et al., co-guardians of husband.
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grounds of divorce. She maintains that the trial court erred in relying on the judgment of the
guardian as to her ward’s best interests, rather than determining whether husband intended to
permanently separate from wife at the time of separation.

Our analysis must first address the interplay between Code § 37.2-1020 and Code
§ 20-91(9)(a). In interpreting a statute, we endeavor “‘to search out and follow the true intent of
the legislature, and to adopt that sense of the words which harmonizes best with the context, and

promotes in the fullest manner the apparent policy and objects of the legislature.” Colbert v.

Commonwealth, 47 Va. App. 390, 394, 624 S.E.2d 108, 110 (2006) (quoting Jones v. Rhea, 130
Va. 345,372, 107 S.E. 814, 823 (1921)). “*Statutes which have the same general or common
purpose or are parts of the same general plan are . . . ordinarily considered as in pari materia.””

Lucy v. County of Albemarle, 258 Va. 118, 129, 516 S.E.2d 480, 485 (1999) (quoting Prillaman

v. Commonwealth, 199 Va. 401, 405, 100 S.E.2d 4, 7 (1957)).

“Under the rule of statutory construction of statutes in pari materia,
statutes are not to be considered as isolated fragments of law. . . .
[T]hey should be so construed as to harmonize the general tenor or
purport of the system and make the scheme consistent in all its
parts and uniform in its operation, unless a different purpose is
shown plainly or with irresistible clearness.”

Alston v. Commonwealth, 274 Va. 759, 769, 652 S.E.2d 456, 462 (2007) (quoting Prillaman,

199 Va. at 405, 100 S.E.2d at 7).
Code § 37.2-1020 states in relevant part;

C. A guardian shall maintain sufficient contact with the
incapacitated person to know of his capabilities, limitations,
needs, and opportunities. The guardian shall visit the
incapacitated person as often as necessary.

D. A guardian shall be required to seek prior court authorization to
change the incapacitated person’s residence to another state, to
terminate or consent to a termination of the person’s parental
rights, or to initiate a change in the person’s marital status.



E. A guardian shall, to the extent feasible, encourage the
incapacitated person to participate in decisions, to act on his
own behalf, and to develop or regain the capacity to manage
personal affairs. A guardian, in making decisions, shall
consider the expressed desires and personal values of the
incapacitated person to the extent known and shall otherwise
act in the incapacitated person’s best interest and exercise
reasonable care, diligence, and prudence.

Code § 20-91(9)(a) provides for a divorce “when the husband and wife have lived separate
and apart without any cohabitation and without interruption for one year.”

The Supreme Court of Virginia, in Hooker v. Hooker, 215 Va. 415, 211 S.E.2d 34 (1975),

held:

Where both parties are mentally competent as in the present case,
we hold that, as a prerequisite for a divorce under Code § 20-91(9),
there must be proof of an intention on the part of at least one of the
parties to discontinue permanently the marital cohabitation,
followed by physical separation for the statutory period.

We believe that the words “lived separate and apart” in Code

§ 20-91(9) mean more than mere physical separation. In our view
the General Assembly intended that the separation be coupled with
an intention on the part of at least one of the parties to live separate
and apart permanently, and that this intention must be shown to
have been present at the beginning of the uninterrupted two year
period of living separate and apart without any cohabitation.

Id.at 417,211 S.E.2d at 36.

We need not determine whether a divorce can be granted based upon the guardian’s
determination that it is in the ward’s best interest to be divorced since the trial court made an
alternate finding that husband “formed the intent to remain permanently separate and apart...”

from wife. See generally Chretien v. Chretien, 53 Va. App. 200, 206-07, 670 S.E.2d 45, 48-49

(2008).
Thus, we only need to consider whether the evidence supports the trial court’s finding of

intent. Intent is a question to be determined by the fact finder. Cirrito v. Cirrito, 44 Va. App.

287,305, 605 S.E.2d 268, 276 (2004). We give “great deference” to the trial court’s factual
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findings and view the facts in the light most favorable to the prevailing party below. Blackson v.
Blackson, 40 Va. App. 507, 517, 579 S.E.2d 704, 709 (2003). Pursuant to Code § 8.01-680, a
factual determination cannot be reversed on appeal unless “plainly wrong or without evidence to

support it.” Congdon v. Congdon, 40 Va. App. 255, 261, 578 S.E.2d 833, 836 (2003).

Wife contends the trial court’s reliance on the guardian ad litem s testimony and report
dated October 24, 2006, which was filed in the guardianship proceeding, was in error. The
report was offered solely for husband’s statement to the guardian ad litem that he wanted a
divorce from wife. Counsel for wife acknowledged the limited purpose of the report. However,
the trial court admitted the entire report and indicated the report was admitted only for the one
sentence, “[a]nd that’s what I'm relying upon.” The report” indicated the guardian ad litem
personally interviewed husband on August 14, 2006 in South Carolina. Husband was able to
read the petition requesting the appointment of a guardian. Husband related his desire to be
divorced, citing an assault by one of his sons while his wife witnessed the event and “laughed
about it.” Husband expressed his desire for two of his daughters to be appointed his guardians,
acknowledging he needed assistance in managing his affairs. The guardian ad litem concluded
husband is “unable to live without assistance™ and that he is “incapable of evaluating and
responding to situations involving the substantive issues of life, such as financial . . . decisions
... He appears to be able to be involved in the decision to an extent and his wishes regarding

his living situation should be followed.”

4 While wife on appeal challenges the admissibility of the guardian ad litem’s report, we
consider it in determining the sufficiency of the evidence. See Lunsford v. Commonwealth, 55
Va. App. 59, 62, 683 S.E.2d 831, 833 (2009) (“When determining the sufficiency of the
evidence, we consider all admitted evidence, including the evidence appellant here asserts was
iadmissible.”).
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Attached to the guardian ad litem s report was a letter from husband, dated August 10,
2006, stating inter alia, “1 need to divorce my wife, sell my house and live in safety and peace,
there is no peace or safety ... .”°

At the divorce hearing, the guardian ad /item testified that when he interviewed husband
in South Carolina, husband seemed to go “along with whatever is represented, but if you scratch
beneath the surface, there wasn’t a whole lot of understanding.” He further observed husband’s
mental state at the guardianship proceeding as “pretty similar” to his condition at the August
2006 interview in South Carolina. Husband had a fairly accurate view of long-term memory, but
not short-term memory.

There was conflicting testimony as to husband’s intent to separate. Wife’s sister,
Dorothy, testified that when she visited with husband in September of 2007, husband was glad to
see wife, holding hands and kissing wife before he left. He said he did not want to leave, On
another occasion, Dorothy heard husband tell wife he did not want a divorce. Interestingly,
when asked about husband’s demeanor, Dorothy never indicated he was mentally impaired.

Another daughter, Mary Susan, testified she was present at the same visitation between
husband and wife, confirming Dorothy’s testimony as to the relationship between husband and
wife. She never heard husband express any desire to be separated from wife. To the contrary,
husband, in response to Margaret’s question if he wanted a divorce, replied, “what do I need a
divorce for?” Again, when asked about husband’s demeanor, the daughter never indicated any
mental or cognitive incapacity.

Wife testified that the day before the divorce hearing, husband told her he did not want a
divorce. On other occasions he expressed the same thought. The trial court discounted this

testimony and resolved the conflict in the evidence in favor of the guardian ad litem s testimony.

> The letter was offered for this sentence only.
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The credibility of witnesses and the weight to be accorded their testimony is a matter within the

sole province of the finder of fact. Courembis v. Courembis, 43 Va. App. 18, 36, 595 S.E.2d

505, 514 (2004).

Wife argues the guardian ad /item’s testimony is internally inconsistent and, therefore,
the trial court should have totally rejected it. She points to the guardian ad /item s testimony that
suggested husband’s will could be easily overcome and he exhibited little understanding.

Wife’s argument is based on a false premise that husband has no cognitive ability to form
an intent to separate or to consider whether he wants to remain married or to separate and
divorce wife. To the contrary, in the guardianship proceeding, the presiding judge found
husband retained “some cognitive function” and “can articulate desires,” but is unable to manage
his affairs.

The evidence belies wife’s position. The guardian ad litem interviewed husband in
August of 2006 and determined husband was able to express his desire to obtain a divorce.
Husband was able to read the various documents relating to the guardianship proceeding. He
was able to relate his reasons for his desire to separate. He articulated the need for the
appointment of a fiduciary and confessed his need for assistance.

The appointment of a guardian/conservator, under Code § 37.2-1000 ef seq. and a
determination that the ward is incapacitated does not, in itself, mean the ward is incapable of
making any decisions. In fact, Code § 37.2-1020(E) requires the guardian, to the extent feasible,
to encourage the ward to participate in decisions. The guardian shall consider the expressed
desires and personal values of the ward. Thus, the legislature envisioned that some incapacitated
persons have the ability to make decisions and to consider their own needs and interests.

The trial court found the parties last lived together as husband and wife on or about

November 11, 2005 and husband formed an intent to remain permanently separate and apart on
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or about August of 2006. The evidence supports this finding, and we will not disturb it on
appeal. Congdon, 40 Va. App. at 261, 578 S.E.2d at 836. As set forth above, husband told the
guardian ad litem at the August 14, 2006 interview in South Carolina he wanted a divorce.
Husband’s letter dated August 10, 2006 expresses the same desire. Since the divorce complaint
was filed on December 23, 2008, the evidence proved the parties lived separate and apart for
over one year, after husband’s intent to remain permanently separated and prior to the filing of
the divorce complaint.

While wife argues husband did not prove an intent to separate on November 11, 2005
when he was discharged from the hospital, the trial court did not find the intent to separate on
that date. Rather, the trial court determined the intent arose in August of 2006, although the
parties physically separated in November of 2005. Wife cites no law, nor can we find any, that
requires the intent to separate must co-exist with the actual separation. To the contrary, the facts
in Hooker dictate otherwise. In that case, Mr. Hooker went to South Vietnam as a civilian
employee in August 1970. Hooker, 215 Va. at416,211 S.E.2d at 36. In May 1972, he wrote his
attorney to obtain a divorce on his behalf. Id. The Supreme Court of Virginia concluded, prior
to the 1972 letter to his attorney, Hooker had expressed no intent to separate from his wife. Id. at
417,211 S.E.2d at 36. The intention to separate “must be shown to have been present at the
beginning of the uninterrupted [one year] period of living separate and apart without any
cohabitation.” Id.

Wife further contends, because of husband’s incapacity, he was not able to form the
requisite intent to separate. However, the trial court made a factual finding husband formed the
intent to remain permanently separate and apart. The factual finding, by necessity, implies
husband had the mental capacity, prior to incompetency, to form such an intent. Wife, at the

divorce hearing, argued that when husband expressed his desire in August 2006, he was not
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competent to form an intent to permanently separate, thus placing that issue squarely before the
trial court. It should be noted that the intent to separate occurred in August 2006. Husband was
found incapacitated by order entered January 29, 2007.

Wife further argues the co-guardians did not prove that husband, even if he initially had
such an intent to separate, continued to entertain that intent throughout the period of separation
because of his incapacity. Wife cites Hooker to support this contention, referring to language in
Hooker that describes the statutory separation period a “salutary period of contemplation . . .
during which the parties have an opportunity for reconciliation.” Id. However, the sole issue in

Hooker was that the intent to separate must exist in order to establish the commencement of the

separation period.
Further, Code § 20-91(9)(a) clearly refutes wife’s position:
nor shall it be a bar that either party has been adjudged insane,
either before or after such separation has commenced, but at the
expiration of one year or six months, whichever is applicable, from
the commencement of such separation, the grounds for divorce
shall be deemed to be complete[.]
The legislative intent, under the facts of this case, is clear. Once one of the parties entertained an
intent to separate, and the parties have lived separate and apart without any cohabitation and
without interruption for one year, the grounds of divorce are complete. It is not relevant whether
or not husband, in this case, remained competent during the one-year period. We are aware of no
evidence that husband changed his mind or abandoned his intent to separate. It is uncontroverted
that the parties did remain separate and apart for a period exceeding one year.
We therefore conclude that the evidence supports the trial court’s finding that husband

formed an intent to remain permanently separate and apart from wife on or about August 2006

and properly granted husband a divorce under Code § 20-91(9)(a).
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